
Avoidance and Rejection of Policies and Claims 

 

Practitioners need to be aware of their duties and obligations relating to their cover. It is 

imperative that they familiarise themselves with the requirements, as set out, in the notification 

clause of their policies. Similarly, insurers need to be alert to any potential claims which may 

be instituted against them. Practitioners are therefore required to notify insurers of any adverse 

events which may or are likely to give rise to a claim.  

While it may be difficult to determine whether the obligation to notify the insurer has arisen, it 

remains the duty of the practitioner, at all times, to ensure that they notify their broker or insurer 

of any events or circumstances which may or are likely to give rise to a claim. An insured is 

required to notify the broker or the insurer   of potential claim regardless of whether or not they 

believe that they are at fault.  

Medical malpractice indemnity cover is a contract entered into between the insured 

(practitioner) and the insurer. Like any contract, each party has duties and obligations and a 

failure to perform such duties and obligations could be catastrophic. It is not uncommon for 

insurers to avoid or reject claims for the following reasons: 

• Failure and/or neglect on the part of the practitioner to notify the insurer timeously, or 

at all, of the claim or potential claim; 

• The practitioner notified the insurer of the claim or potential claim but did not provide 

adequate or sufficient information to the insurer resulting in non-disclosure of significant 

information; 

• Failure and/or neglect to notify the insurer of any retroactive cover and/or run-off 

cover which is in existence. 

 

A contract of insurance between an insurer and an insured is based on good faith.  It is for this 

reason that claims are generally covered by insurers. However, it is necessary for the 

practitioner to ensure that the insurer is properly notified of the claim is properly. Practitioners 

should take the necessary precautions to ensure that they comply with the notification 

provisions of their policies.  In doing so, practitioners should ensure that: 

• There are risk management processes in place to ensure that staff members of the 

practice are aware of the practitioner’s responsibility to notify the insurer of a potential 

claim; 

• Familiarise themselves with policy wording which sets out the requirements and 

process involved in reporting a potential claim to the insurer; 

• Ensure that they immediately notify the insurer of a potential claim; 

• Ensure that the information provided, for purposes of complying with the requirements 

of notification, include all information that might give rise to the potential claim. 

 

Natmed Medical Defence strives to provide excellent service and advice which is only 

accomplishable the practitioner and the insurer’s relationship is based on mutualism, co-

operation and trust.  

Practitioners are welcome to contact Natmed Medical Defence with any queries regarding 

their policies. However, it is vital for practitioners to have regard to their duties and obligations, 

as set out in their policies, and to be cognisant of their duties and obligations as the insured 

party to the contract of insurance at all times. It is equally important that practitioners remain 



conscious of the implications in the event of there being a failure on the part of the practitioner 

to perform their duties and obligations in terms of the contract of insurance. In addition to 

protecting their own interests, from a claim’s perspective, this is beneficial to both the 

practitioner and Natmed for purposes of Natmed assessing the risk exposure of each 

practitioner and calculating accurate premiums which are payable by the practitioner. Full 

disclosure must be made by practitioners on renewal of the policy each year. Failure to do so 

may result in a claim being avoided if there was a failure to disclose pertinent information 

when renewing the policy, and where that information is relevant for purposes of the insurer 

deciding whether the claim should be covered or avoided. 

 

Insurance policies contain notification clauses which require a practitioner to strictly adhere 

to. It must be noted that actual claims instituted by claimants AND potential claims which a 

practitioner has reason to believe may be instituted against them must be reported to the 

insurer or to the broker. The following scenarios may lead a practitioner to believe that there is 

a likelihood of a claim being instituted against them: 

• Misdiagnosis or delay in diagnosing a patient; 

• Injuries and/or complications arising from diagnosis, prescription, surgical procedure or 

advice given to a patient; 

• Errors in prescribing medication; 

• Errors which might occur during surgery; 

• Failure and/or neglect to comply with the HPCSA or any other guidelines or protocols 

that may be applicable in the circumstances, for example, a hospital’s protocols 

relating to patients with bed sores. 

•    

 

Practitioners are required to familiarise themselves with the definitions sections of their policies. 

For example, it is imperative that practitioners understand the dates when cover becomes 

active. It is important to understand what the term retroactive cover means, more specifically, 

what the benefits of retroactive cover are, in respect of which claims a practitioner may enjoy 

retroactive cover, what the costs of such cover is, and under what circumstances retroactive 

cover will not apply. Put simply, a practitioner should be aware that when a new insurer takes 

over the previous insurer’s responsibility by writing the policy retroactively over the previous 

insurer’s policy, it acknowledges the retroactive date offered by the previous insurer and may 

charge a premium based on the number of years of such cover was required previously. Run-

off cover relates to claims made after the practice closes. For example, these types of claims 

may arise in the event of the insured’s death, permanent retirement or emigration.  Often an 

extended reporting period may be obtained for a limited period with or without an additional 

premium. Run-off cover is also referred to as “tail coverage”. 

 

 

 

 

 

 



The following case studies are based on real life events which occurred and should serve as a 

reminder to practitioners that it is of utmost importance that they consider and understand the 

information contained in their policies and that they furthermore remain vigilant of claims of a 

similar nature arising during practice. 

CASE STUDIES 

Policy Voided / Claim Rejected 

Late Notification / Non-Disclosure 

Dr D v K  

Dr D had a claims-made policy with his insurer from 2001 to 2012.  

An action was instituted against Dr D which related by Mr and Mrs K, in their personal and 

representative capacities as parents and natural guardians of their minor child. The 

parents claimed that their baby had suffered brain damage as a result of Dr D’s 

negligence.  

 

Dr D did not notify his broker or the insurer about the incident or the condition of the baby 

following the baby’s birth, nor did he notify his broker or the insurer regarding a request 

for copies of clinical records which he received a few years later. He was of the view that 

he was not at fault in that his actions were not the cause of the baby’s brain damage. 

He therefore did not deem it necessary to notify his broker or the insurer about the 

incident.  

 

A summons was served on him in 2011 in respect of a cause of action which arose in 

March 2008. The insurer avoided the policy due to non-disclosure on the part of the 

insured, Dr K, as he failed to disclose the incident which gave rise to the claim at the time 

when the incident occurred, and when his policy was renewed each year subsequent 

to the incident giving rise to the claim.  

The policy was voided which resulted in Dr D defending the claim at own cost. It is 

important to note that voidance is invoked when a contract of insurance is entered into 

based on incomplete or incorrect information. All premiums paid by Dr D under the policy 

were refunded to Dr D.  

 

In this case the policy could have been cancelled instead of being voided which would 

have had more serious consequences. Policies are cancelled where, for example, the 

insured was dishonest in disclosing information to the insurer. Premiums are not always 

refunded when policies are cancelled and cancellation of the policy forms part of the 

insured’s insurance history. Cancellation of the policy will have to be disclosed by the 

insured should the insured seek to apply for insurance cover from other insurers in the 

future. This may then result in the insured being regarded as a high-risk client which may 

result in the insured’s premiums being calculated at a higher rate or the insurer denying 

cover completely. 

 

  



Policy Lapsed – No Cover  

Non-payment 

Drs D and P Inc v F 

A claim was instituted against the defendant, a medical practice, Drs D and P Inc. for 

insufficient treatment provided to a patient during or about September 2014.  

 

The doctors who were the owners of the practice were had individual professional 

indemnity cover but were advised to take out a corporate policy for the practice which 

would afford the practice with business liability cover. Corporate cover quotes were 

received, the terms of which were accepted. However, the policy lapsed due to non-

payment of premiums. The practice therefore did not have corporate cover in place 

and the doctor’s individual professional indemnity policies did not respond to the claim 

made against the practice.  

 

The doctors were required to cover the legal costs in defending the claim instituted 

against the practice.  

 

The above case is a stark reminder that practitioners must acquaint themselves with their 

policies. It is imperative to note the name of the insured in each policy and the premium, 

which is paid to to the insurer, which premium provides cover only in respect of the 

named insured. Where more than one practitioner is practicing out of a practice, it is 

important to ensure that each practitioner has separate professional indemnity insurance 

cover, and that in addition to such individual cover, the practice out of which the 

practitioners practice has adequate insurance cover in place.  

If the practitioners practice as an association, or in partnership with each other, or as an 

incorporated company, the practitioners must have separate professional indemnity 

insurance cover in addition to cover which must be obtained in respect of the legal entity 

through which they practice. 

 

Incident Occurred Before Retroactive Date – No Cover 

Drs D and Others Inc, v F 

 

Summons was served on Drs D and Others Inc. in respect of a claim relating to a patient 

who suffered a head injury.  

 

The loss occurred prior to the retroactive date and the claim was therefore not covered 

under the insured’s policy. The claim was rejected for the reason provided above.  

 

  



Rejection of Claims 

Insured is unaware of existence of circumstance or existence of circumstances unknown 

prior to start of cover resulting in non-disclosure of material information relating to 

circumstances 

Poor Notification 

Dr V v S 

Dr V delivered a baby on the during or about 2004. The nursing staff did not inform Dr V 

of certain non-assuring CTG tracings timeously or at all, and the baby was delivered with 

very low Apgar scores.  

Dr V allegedly phoned his broker the same day and informed the broker of the 

complicated delivery. Dr V did not notify the circumstances under which the difficult 

delivery took place in writing to the broker or the insurer.  

It was furthermore apparent from policy renewal documentation submitted by Dr V, for 

purposes of renewing his policy, that Dr V had failed to disclose this incident completely 

to his broker. It must be noted that all renewal letters sent to Dr V by his broker and his 

certificate of insurance clearly stated that he is required to notify his broker or the insured 

of any adverse events which occur in writing. 

A summons was served on Dr V In 2018 regarding injuries suffered by the baby he 

delivered in 2004. Dr V claimed that he notified the insurer of the incident telephonically 

and that the insurer rejected the claim based on late or no notification being provided 

to the insured in terms of the policy, because there was no record, in writing, of the 

incident prior to the summons being received. 

 

Non-Disclosure of Incident 

Dr DA 

 

Dr D experienced difficulties during a C-section which resulted in complications on the 

30th of March 2010. During that period, Dr D did not have professional indemnity cover in 

place but did not mention the adverse event to his broker or insurer.  

 

A summons relating to damages arising from the delivery of the baby was served on Dr 

D during or about June 2013. The claim was rejected by the insurer for non-disclosure of 

the incident giving rise to the claim when Dr D’s policy came up for renewal subsequent 

to the adverse event occurring. Disclosure of such information was a requirement in term 

of the insurance contract which provided that it was mandatory for the insured to notify 

the insurer of such information at the time of renewal of the policy. Such information is 

required in order for the insurer to accurately assess the risk exposure involved and to 

calculate the insured’s premium accordingly. This is another of a case where a policy 

may be voided by the insurer due to non-disclosure. 

 

 

 

 

 

 



Rejection of Claims – Non-Compliance with Duties and Obligations as Set Out in Policy 

Fraud – False Representation and Practicing Outside of Scope of Practice 

Dr S v K 

Dr S worked in the casualty department of a private practice. He was not registered 

under the correct category with the HPCSA. The HPCSA’s records therefore did not reflect 

the correct position regarding his registration. He should have been registered to practice 

and treat patients under the private sector patients’ category at that time of his 

registration. Dr S forged his confirmation of registration. 

 

A summons was served on Dr S following his treatment of a patient in the casualty unit. 

 

The insurer rejected the claim because he was not acting within his registered scope of 

practice at the time when the claim arose. 

 

 

Extended Reporting Period Provisions 

 

No Run-off Cover Taken After Policy Terminated  

 

Dr HK 

 

Dr HK’s policy terminated on the 30th of June 2012. She did not request run-off cover and 

it is to be noted that run-off cover did not apply automatically after termination of a 

policy.  

 

Dr HK’s broker informed her that she would not be covered upon termination of the policy 

and that there was no automatic run-off cover in place after the termination date. As 

such, she was informed that she was not covered for any claims made after the 

termination date, even if the incident giving rise to the claim occurred during the policy 

period. She was advised to take out medical malpractice indemnity cover as soon as 

possible and to include retroactive cover to ensure that she did not have a gap in her 

cover. 

 

Dr HK took out new cover but did not request retroactive cover which led to a gap in her 

cover. 

 

She received a request for patient records in 2013 and a summons was issued against her 

in 2014. The action related to an incident which she did not notify her previous insurers of 

during the policy period, although the incident occurred while she was covered by the 

previous insurers. 

 

Because she did not have run-off cover in place after the termination of her policy in 

June 2012, the previous insurer declined to respond to the claim made after the policy 

had terminated. Dr HK was therefore faced with settling the claim out of her own pocket. 

 

 

 

 



No Run-Off Cover Purchased 

Dr JM 

 

Dr JM’s cover terminated on 30th of June 2012 and was not renewed. He did not purchase 

run-off cover. His broker advised him as follows: 

 

“We confirm that no instruction to arrange run-off cover or new insurance has been 

received.  

 

We also confirm that: 

No run-off cover was arranged with the insurer: 

o There is therefore no cover for any and/or all claims and complaints that may be 

reported or registered against you on or after 01 July 2012 even though they may 

have occurred while you were insured through the insurer (or any previous insurer) 

o Only claims or complaints notified prior to the termination date are covered, 

according to specific terms and exclusions 

o Therefore, you should have arranged the necessary retroactive cover with your new 

insurer or society 

o If you secured appropriate retroactive cover, then all future claims and complaints 

will be covered by them. 

o Without appropriate retroactive cover, and no run-off cover, you will have no cover 

for any and/or all claims and complaints from the pasts – if you have not already 

done so, please arrange the necessary retroactive cover with your new insurer or 

society immediately” 

 

Fortunately, Dr JM did not receive any claims after his policy was terminated. 

In light of the above, it is important that every practitioner with medical malpractice 

insurance cover should take cognisance of, and act as follows: 

 

• Notify the broker or insurer of any adverse event / circumstance as soon as possible 

IN WRITING 

o An adverse event is any unexpected or out of the ordinary occurrence 

relating to any diagnosis, treatment, care or advice provided by the 

practitioner to a patient; 

o An adverse event includes, and is not limited to, known complications which 

may arise as a result of such diagnosis, treatment, care or advice provide by 

the practitioner to the patient; 

o The adverse event should be reported to the broker or the insurer in writing 

irrespective of whether the practitioner is of the view that he or she is at fault 

or not. This is irrelevant for purposes of complying with an insured’s duties and 

obligations under the policy; 

o If a practitioner feels uneasy about an occurrence or an event that happened 

during the process of diagnosis, treatment, care or advice being provided to 

the patient, the practitioner is required to notify the broker or the insurer of this 

occurrence or event in writing; 

 



• The broker or the insurer must be notified immediately upon receipt of an oral or 

written complaint from a patient or hospital as soon as reasonably possible. The 

words “as soon as reasonably as possible” should be interpreted to mean “within a 

reasonable time period” or “without any further delay”.  

 The broker or the insurer must be notified immediately of any request for patient 

clinical records received from a patient, family members or friends of a patient or 

attorneys acting on behalf of such patient or any other interested parties, 

 

In addition to the above, it is imperative that: 

• The broker or the insurer be notified in writing of any complaint lodged by any party 

against a practitioner with the HPCSA;  

• The broker or the insurer be notified in writing if a practitioner receives a letter of 

demand, or if a subpoena or summons is served on the practitioner; 

• Practitioners must ensure that they disclose any and all adverse events / complaints 

/ requests for patient clinical records / notification of HPCSA complaints and/or 

inquiries / service of subpoenas, summonses etc when the practitioner’s policy is 

renewed annually. Such disclosure must be made in writing, in the renewal 

documentation despite the practitioner having provided prior notification, in 

writing, to the broker or to the insurer of the above; 

• If there is a failure or an omission on the part of a practitioner to disclose any adverse 

event and/or information relating to such adverse event which such practitioner 

ought reasonably to have been aware of, and which adverse event could 

potentially give rise to a claim against the practitioner concerned, the claim will not 

be covered by the insurer once it is lodged;  

• A practitioner is to note that any material facts which are not disclosed to a broker 

or an insurer at the time when the practitioner concerned takes out cover for the 

first time may result in non-disclosure under the policy and that this may result in the 

insurer electing to void the policy 

• A practitioner is to note that any false and/or untrue information provided to a 

broker or an insured after which the practitioner is covered under a policy may result 

in the insurer cancelling the policy which has more serious and far-reaching 

consequences than voidance of a policy by an insurer. The consequences of such 

actions have been set out above  

• If a practitioner practices outside the scope of his or her practice (in circumstances 

where such practice is not as a result of a medical emergency), and such act results 

in a patient sustaining injuries that result in a claim for damages, the insurer will reject 

any claim arising from such action and treatment; 

• When a practitioner’s cover terminates, the practitioner is to ensure that he or she 

applies for run-off cover. Run-off cover does not apply automatically. 

• If a practitioner terminates the policy and decides to take out a new policy with a 

new insurer, the practitioner must request retroactive cover to ensure that there is 

no gap in the practitioner’s cover and that the practitioner is covered in respect of 

those claims which arise from events that occurred prior to the inception date of 

the new policy; 

• If a practitioner has been in practice for a period of time without professional 

indemnity cover, and the practitioner concerned applies for cover for the first time, 

the practitioner is to request retroactive cover to ensure that he or she is covered 

for events which he or she were or could reasonably have been aware of before 

the new policy was taken out. 


